INTRODUCTION
The phrase "gay, lesbian, or bisexual"l has in recent years been joined by another descriptor, "transgender."2 "Transgender" is an umbrella term that, in fact, includes gay men, lesbians, and bisexuals within its scope: It applies to persons whose appearance, behavior, or other personal characteristics differ from traditional gender norms. 3 The term I would like to thank Jill Anderson, Paisley Currah, Anne Goldstein, Jennifer Levi, and Shannon Minter for their insights and the valuable wealth of experience that they generously made available to me. Special thanks to Reena Agrawal, Tal Golomb, Kari Hong, and Julian Moore for their helpful suggestions and editorial input.
1. I use this phrase to identify persons for whom a component of our lives includes same-sex love, attraction, or intimacy. For simplicity, this Essay at times refers to people with a same-sex orientation as "gay." Because this usage may contribute to a discourse that renders lesbians and bisexuals invisible, this Essay also uses the term "Ies/bi/gay."
2. See Jamison Green, Introduction to Paisley Currah & Shannon Minter, Transgender Equality: A Handbook for Activists and Policymakers 1 (2000) . Other synonyms for transgender that are also used in this Essay include "gender variant," "gender non-conforming," and "trans." I also use the term "sexual minorities" to refer collectively to lesbian, gay, bisexual, and transgendered individuals.
3. An increasing number of gay men and lesbians are identifying themselves as transgendered, whether because of a nonconforming gender presentation or in represents more than a linguistic shift. It reflects an increasing recognition that acts of discrimination against a wide variety of groups are often pieces of the same quilt, with intolerance of gender nonconformity as its thread. The concept of transgenderism recognizes that discrimination against women, gay persons, and transsexual individuals,4 as well as other groups that are typically perceived as independent from one another,s springs from the same source, the privileging of the masculine and subordination of the feminine. 6 As with discrimination to which women and gay persons are subject, transgender discrimination permeates every aspect of daily life, whether on the job (such as workplace harassment, the denial of a promotion, or termination of employment), in the heightened risk of violence (such as rape), or in the home (such as the potential for discriminatory implementation of marriage laws and custody determinations) .
Transgender rights cases are thus important in themselves, in their attempt to redress the serious harms inflicted on individuals' lives and to deter future discrimination. Trans litigation further addresses a rather astonishing gap in sex and sexual orientation equality jurisprudence: The failure to remedy much of the discrimination experienced by women recognition of the fact that we violate gender norms simply by virtue of our same-sex orientation, since homo-and bisexuality confound the male-female dyad in which women traditionally have been subordinated to men. Green, supra note 2, at 5.
4. For transsexual persons, their gender identity (internal sense of being a man or woman) conflicts with their anatomical sex at birth. C.M. Cole et aI., Treatment of Gender Dysphoria, 90 Tex. Med. 68-72 (1994) . Female-to-male transsexual people are born with female bodies and have a masculine gender identity. Male-to-female transsexual people are born with male bodies and have a feminine gender identity. Id. Transsexual individuals mayor may not undergo medical treatment through hormone therapy and sex reassignment surgeries to bring their physical sex into alignment with their gender identity: They may be pre-, post-, or nonoperative. Id. As with non transsexual individuals, transsexual people may be gay, lesbian, bisexual, or heterosexual. Green, supra note 2, at 79.
5. For example, the term "transgender" also includes masculine-appearing women, effeminate men, cross-dressers, and intersexed individuals. Green, supra note 2, at 3-4. Intersexed persons, who account for approximately one of every 2000 children, are born with sexual anatomy that combines male and female characteristics or who undergo hormonal changes usually associated with the other sex. Id. at 5-6.
6. See, e.g., Mary Anne C. Case, Disaggregating Gender from Sex and Sexual Orientation: The Effeminate Man in the Law and FeministJurisprudence, 105 Yale LJ. I, 18-36 (1995) (argning for a reconceptualization of the law, including cases concerning sexual harassment, single-sex education, sexual orientation, and transsexuality, under the rubric of gender); Katherine M. Franke, The Central Mistake of Sex Discrimination Law: The Disaggregation of Sex from Gender, 144 U. Pa. L. Rev. 1,3 (1995) (arguing that by defining sex in biological terms, the law has failed to distinguish sex from gender, and sexual differentiation from sex discrimination); Francisco Valdes, Queers, Sissies, Dykes, and Tomboys: Deconstructing the Conflation of "Sex," "Gender," and "Sexual Orientation" in Euro-American Law and Society, 83 Cal. L. Rev. 1, 25 (1995) (demonstrating the existence, in law and society, of a conflation of sex, gender, and sexual orientation that reinforces sex/ gender hierarchies to the detriment of women and sexual minorities).
and sexual min on tIes, specifically that discrimination based on gender nonconfonnity. This failure is premised on a prevalent juridical assumption that the law should target discrimination based on sex (Le., whether a person is anatomically male or female), rather than gender (i.e., whether a person has qualities that society considers masculine or feminine). 7 In both law and life, though, conceptions of sex and gender are so finnly cemented together that courts' frequent refusals to address gender-based inequalities mean that much discrimination against women and sexual minorities goes unremedied. 8 Unlike feminist and les/bi/gay rights cases, only trans litigation challenges the sex system. By "sex system," I mean the law's categorization and regulation of persons as male or female based primarily on their genitalia at birth. While the women's and gay rights movements challenge, in their own ways, the gender roles assigued to males and females, neither contests the categorization of certain persons as "male" and others as "female." Transgender rights cases, however, challenge the sex system by presenting the court with people for whom gender and anatomical birth sex in some way diverge. The typical conceptualization of sex, a doctor's peek at a newborn's genitals, is simply a fonn of shorthand that adequately describes sex in most cases. It is, though, an oversimplification that fails to capture the multitude of factors that constitute sex. Most crucially, this shorthand overlooks a person's gender identification, one's internal sense of being male or female. 9 This oversight is critical because gender identification is generally accepted within the medical and psychological professions as more integral to a person's sex than anatomical birth sex. lO 7. See, e.g., Franke, supra note 6, at 4 (stating that "the wrong of sex discrimination" is the law's disaggregation of sex from gender, which leaves gender discrimination unaddressed) .
8. For an extensive discussion of the conflation of sex, gender, and sexual orientation, and the ways in which this conflation hinders equality jurisprudence, see Valdes, supra note 6, at 12-20.
9. While the methods vary for categorizing the components of sex, the medical and psychological communities typically define sex by relying upon a number of markers, including external genitalia, internal reproductive organs, chromosomes, honnones, secondary sex characteristics, and psychological identification as male or female. While these factors usually "line up" to correspond either to a "male" or "female" sex designation, there may be disjunctions between two or more sex markers, or there may be disjunctions within a marker. Transsexual persons, for example, have a disjunction between markers: These individuals typically have the anatomical markers of one sex and a psychological identification as the other sex. Some intersexed persons have disjunctions within a marker, such as a chromosomal variation. For example, a man who has XXV chromosomes is generally indistinguishable from other men, except that he is infertile. Julie A. Greenberg, Defining Male and Female: Intersexuality and the Collision between Law and Biology, 41 Ariz. L. Rev. 266, 271-92 (1999) .
10. When a person is in distress because her physical anatomy differs from her gender identity, health care practitioners respond with the only known treatment: facilitating her psychological and often her honnonal and anatomical transition to her identified sex. Gerald Mallon, Practice with Transgendered Children, in Social Services with In contrast to commentary that has focused on transgender rights cases as peripheral examples demonstrating principles that can inform mainstream sex and sexual orientation jurisprudence, I argue that trans litigation should be considered an integral component of feminist and gay rights advocacy.ll Transgender rights cases are significant not only in their demand for equal dignity for trans individuals, but also because we may not be able to achieve full legal and social equality for women and gay persons unless we challenge the shorthand view of sex. Even though transgender litigation may never be able to present a definitive understanding of what sex is, its greatest potential is its ability to draw attention to manifestations of gender discrimination that otherwise would be difficult, if not impossible, to address. This Essay focuses on two arenas in which discrimination based on sex, gender, and sexual orientation severely impact a person's day-to-day life: transactions generally considered public, such as discrimination in the workplace or other public accommodations, and the law's regulation of the private realm of marriage and family. Looking at three recent federal circuit court opinions arising in divergent contexts, Part I considers discrimination within the public sphere. Part II examines the private domain of family life by focusing primarily on several trans marriage and custody decisions.
Transgender rights litigation presents an opportunity to broaden judicial understandings of sex by helping courts comprehend that gender identity, rather than anatomy, is the primary determinant of sex. This conceptual framework, in tum, has the potential to expand the law's approach to sex and sexual orientation discrimination claims to include instances of gender-based discrimination that often are viewed as nonactionable or that even may be actively perpetuated by some courts. Given that conceptions of gender and sex are so firmly affixed, this Essay argues, we are unlikely to eradicate gender stereotyping of that which is masculine or feminine without also confronting the system that categorizes us as male or female. It is also my hope that trans litigation-by explaining that self-identification is the central component of sex-ultimately may effect change by encouraging courts and society to conclude Transgendered Youth 49, 55-58 (Gerald Mallon ed., 1999). The generally accepted view among the medical and psychological professions is that efforts to alter a person's core gender identity are futile and unethical. ld. Formerly, some health care practitioners had attempted to "cure" transsexual people through aversion therapies and other techniques intended to alter cross-gender identification. M.G. Gelder & I.M. Marks, Aversion Treatment in Transvestism and Transsexualism, in Transsexualism and Sex Reassignment (Richard Green &John Money eds., 1969). Not only were these efforts unsuccessful, but they also caused severe psychological and in some cases physical damage. Mallon, supra, at 55-58.
11. See, e.g., Franke, supra note 6, at 7-8 (looking to transgender rights claims, characterized as those "at the margins," and demonstrating that these insights "apply with equal force to the more difficult cases of sexual identity and discrimination at the center").
that the determination of one's sex should rest with the individual and not the state. 12 
I. DISCRIMINATION IN PUBLIC LIFE

A. Obstacles in Combating Gender-Based Emplayment Discrimination
Women, gay men and lesbians, and those who are gender nonconforming face continual threats in employment, such as discrimination in hiring or promotion, workplace harassment, and outright termination. I3 A substantial impediment to remedying such discrimination has been the reasoning of many lower courts that Title VII of the Civil Rights Act of 1964 applies to discrimination based on anatomical sex, but not gender. I4 Many lower courts have continued to follow this line of reasoning despite the Supreme Court's decision in Price Waterhouse v. Hopkins. 15 In Price Waterhouse, the Court held that an employer violated Title VII when, in its evaluation of a female executive, the employer relied on gender role stereotypes of how a woman is supposed to present herself. 16 In an effort to urge lower courts to extend its application of Price Waterhouse to gender discrimination, this Essay looks to several recent transgender rights cases and argues that they may provide a useful mode of analysis for combating discrimination based on gender.
When Ann Hopkins, a senior manager at an accounting firm, was denied partnership, she sued her employer for sex discrimination under Title VIIP Evidence submitted at trial included comments from the 12. For a provocative exploration of the necessity of halting the power of the state to define sex, see Paisley Currah, Defending Genders: Sex and Gender Non-Conformity in the Civil Rights Strategies of Sexual Minorities, 48 Hastings LJ. 1363, 1363-68 (1997) .
13. This essay focuses on federal remedies for employment discrimination under Title VII, a statute that courts have held does not apply to sexual orientation discrimination. See Prior to Price Waterhouse, a number of circuit courts had held that Title VII applied solely to discrimination based on sex and not to gender discrimination. 24 Lower courts also had affirmatively invoked genderrole stereotypes as defenses to Title VII claims. One example is the "lack of interest defense," in which an employer's reliance on gender-role stereotypes to justify the underrepresentation of women in traditionally male-dominated fields exonerates an employer's disproportionate hiring of male employees. In the infamous case of EEOC v. Sears, Roebuck & Co., for instance, the Equal Employment Opportunity Commission (EEOC) produced evidence demonstrating that similarly qualified women who had applied for Sears' higher-paying commission sales jobs were significantly less likely to be hired than their male counterparts. 25 The EEOC 18 . In an effort to counter some of the depersonalization that results from discrimination, this Essay refers to the parties involved by their first names.
19 also introduced evidence that Sears had crafted its positions with men in mind. As evidence of Sears' preference for male employees, Sears asked job applicants whether they played football or spoke in a low-pitched voice. 26 The Seventh Circuit rejected the claim of sex discrimination by presuming that certain gendered preferences follow from one's sex: It accepted the proposition-not supported by any evidence in the record-that women are naturally less competitive than men and therefore shy away from the "'dog-eat-dog' competition" of the higher paying jobs in favor of the "more enjoyable and friendly" noncommission jobs. 29 Another example of gender-role discrimination condoned by courts prior to Price Waterhouse is the reasoning that Title VII provides no cause of action for male employees discriminated against because the employer perceived them as too feminine. While Ann Hopkins was protected for being deemed "too masculine," courts have held that men discriminated against for having mannerisms viewed as effeminate or for wearing attire considered feminine, such as an earring, do not have a cause of action under Title VII. 30 Like cases relying on the lack of interest defense, opinions rejecting Title VII's applicability to effeminate men have yet to be explicitly overturned, although they recently have begun to be eroded. 31 In an additional variation on Title VII's applicability to gender role stereotyping, it remains unclear whether a woman following in Ann Hopkins' 
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shoes would be protected if the firm had refused her partnership for being "too feminine" in the aggressive world of corporate finance. 32
B. Transgender Rights Litigation: Potential for Change
The failure of many courts to fully implement Price Waterhouse reflects a broader dysfunction that exists across sex and sexual orientation equality jurisprudence, "the continuing devaluation," as Mary Anne Case describes it, "of qualities deemed feminine."33 Case urges a challenge to this devaluation in part by bringing workplace claims on behalf of effeminate men, reasoning that "the world will not be safe for women in frilly pink dresses ... until it is made safe for men in dresses as well."34 Building on Case's claim, I argue that women are unlikely to be viewed as equal to men until the law recognizes that some women have penises and some men have vaginas. In an important recent shift, three federal circuit opinions considered discrimination claims by gender nonconforming plaintiffs. Rather than adopt the discordant approach of permitting recovery solely for discrimination based on anatomical sex, these appellate opinions acknowledge the profound harms that flow from discrimination due to failure to conform to gender roles, and, in particular, from the devaluation of femininity. In each case, the court recognized that the plaintiffs-who were born anatomically male and have a feminine identity or characteristics-were targeted not only for their gender nonconformity, but also for their identification with the subordinate role of the feminine. Examining these cases provides possible direction for sex equality jurisprudence and demonstrates how trans litigants may help pave the way for women and gay individuals to realize more comprehensive legal protections.
l. Schwenk v. Hartford. -The Ninth Circuit's decision in Schwenk v. Hartford is the first circuit opinion to state, albeit in dicta, that Title VII's protections extend to persons deemed inappropriately feminine. 35 In Schwenk, the court considered a claim under the Eighth Amendment and the Gender Motivated Violence Act (GMVA)36 by a male-to-female transsexual prisoner, Crystal Marie Schwenk, based on her assertion that a prison guard, Robert Mitchell, had attempted to rape her.37 In analyz- ing Crystal Marie's claim under the Gender Motivated Violence Act, the Ninth Circuit looked to the approach that federal courts have taken in Title VII sex discrimination cases. 38 Although not binding, the Ninth Circuit's reasoning sets forth a framework that may, and I argue should, be influential in future Title VII jurisprudence.
The Schwenk defendant argued that the attack on Crystal Marie was motivated not by gender, but by her transsexuality, which he claimed was not an element of actionable gender-based animus. 39 To determine what was meant by "gender," the Ninth Circuit noted that federal courts for years had interpreted Title VII as applying only to discrimination on the basis of sex and as inapplicable to discrimination based on gender. 40 Under this view, the Ninth Circuit explained, persons such as Crystal Marie who are anatomically male but "whose outward behavior and inward identity did not meet social definitions of masculinity" were denied protection under Title VII on the ground that "they were the victims of gender, rather than sex, discrimination."41 In a striking departure from this line of reasoning, the Ninth Circuit concluded that these opinions have been "overruled by the logic and language of Price Waterhouse."42 The Schwenk court explained that after Price Waterhouse, Title VII "barred not just discrimination based on the fact that Hopkins was a woman, but also discrimination based on the fact that she failed 'to act like a woman'-that is, to conform to socially-constructed gender expectations. man who 'failed to act like' one," the Ninth Circuit held that the attack constituted gender-based violence under the GMVA. 45 The analysis in Schwenk is significant in a number of respects. First, the Ninth Circuit is able to recognize two seemingly opposing views of Crystal Marie's sex. The appellate court understood that Robert Mitchell attacked the plaintiff because he viewed Crystal Marie as "a man who 'failed to act like' one;" the court also acknowledged Crystal Marie's selfidentity as female, and, in a manner respectful of that identity, referred to the plaintiff using feminine pronouns. 46 The Ninth Circuit's opinion is able to encompass this apparent incongruity because the court's view of "sex" incorporates the notion of "gender" as well. The terms" 'sex' and 'gender,''' the court reasoned, "have become interchangeable."47 Recognizing sex as more than anatomy is important not only to transgender rights advocates,48 but to women's rights advocates as well. By effectively adopting the argument that sex discrimination jurisprudence has wrongly disaggregated sex from gender,49 the Ninth Circuit diminishes many of the obstacles that have long stymied feminists. Recall the "lack of interest" defense put forward in EEOC v. Sears-the notion that fewer women applied for the higher-paying commission sales jobs because women are predisposed to be less competitive than men. 50 The defendant's invocation of this gender-role stereotype (particularly when coupled with evidence that Sears had created the sales position with deep-voiced, footballplaying applicants in mind) provides strong support for the conclusion that Sears had structured the job and the application process based on its gendered notions of how men and women are supposed to act-precisely what the partners were prohibited from doing in Price Waterhouse. The Schwenk court's application of Title VII to cases in which the plaintiff was discriminated against for nonconformity with expected gender roles may provide useful precedent for remeding the law's devaluation of things deemed feminine. For instance, a male employee fired for wearing an earring should have a claim under Title VII because he was discriminated against for failing to conform to the masculine gender role expectation that men do not accessorize. 48. This recognition is particularly important for transgender rights advocates because it suggests that conceptions of gender may be able to act on and affect understandings of sex. By referring to Crystal Marie as "she," the Ninth Circuit recognizes, . at least lingnistically, that a person born anatomically male can be female.
49. See, e.g., Franke, supra note 6, at 4 ("Ultimately, there is no principled way to distinguish sex from gender, and concomitantly, sexual differentiation from sexual discrimination.") .
50. See supra notes 25-27 (discussing EEOC v. Sears Roebuck).
The reasoning in Schwenk also may help lesbian and gay rights advocates in Title VIl harassment and discrimination claims brought by masculine-appearing women or effeminately-perceived men. Employers have attempted to escape liability by arguing that they were engaged not in sex discrimination, but in (often permitted) sexual orientation discrimination. The Supreme Court's decision in Oncale v. Sundowner Offshore Services, Inc. suggests one such example. 51 In Oncale, the Court held that Joseph Oncale's sexual harassment suit against his male coworkers could go forward and remanded it for a determination of whether the harassment he suffered was "because of ... sex" under Title VII.52 Joseph's male coworkers had repeatedly harassed him by grabbing his crotch, subjecting him to anti-gay slurs, and engaging in a mock rape. 53 If this case had gone back to trial, a district court that did not include gender in its understanding of sex might conclude that the harassment was not because of sex, but rather was because of sexual orientation, a form of discrimination prohibited neither under Title VII nor by Texas law. Such a ruling would have missed the point: There is no evidence that Joseph was harassed because his coworkers actually believed he was gay. 54 Instead, the evidence suggested that Joseph was targeted because his slight build presumably was deemed to be more feminine than the physiques of his fellow coworkers. 55 If a trier of fact were to apply Schwenk's rationale on remand, a court would have ample grounds on which to find that Joseph's assaults stemmed from the perpetrators' belief "that the victim was a man who 'failed to act [ 68. In fact, the Connecticut Human Rights Commission ("Commission") recently invoked both Rosa and Schwenk in interpreting the state's sex discrimination statute to der stereotyping also may set the stage for claims by gender-typical women who are denied employment despite their qualifications based on the employer's view that feminine characteristics are not appropriate for the job. Additionally, lesbian and gay rights advocates may rely on Rosa. 69 Despite the appellate court's conclusion that the ECOA would not apply if the bank employee had thought Lucas was gay, the First Circuit emphasized the actionability of discrimination based on gender-variance. 7o Some gay men and lesbians are likely to be subject to discrimination based both on their gender nonconformity and sexual orientation. In such a circumstance, plaintiffs could set forth a cause of action for sex and, where applicable, sexual orientation discrimination. In other cases, gay men and lesbians may be able to demonstrate that they were discriminated against not because of their sexual orientation, but because of their nonconforming gender presentation. While noting that older federal cases such as Holloway and Ulane had interpreted Title VII's prohibition against sex discrimination to exclude transgendered persons, the Commission rejected the rationale of these cases. Id. at 4-10. Instead, the Commission invoked the reasoning of the Supreme Court's ruling in Price Waterhouse, which, the Commission stated, made clear that "having specific expectations that a person will manifest certain behavior based upon his or her gender is not only conceptually outmoded sexual stereotyping, but also an unlawful form of sex discrimination." Id. at 5. The Commission further noted that the Supreme Court's decision in Oncale, holding that male-on-male sexual harassment can be actionable under Title VII, reveals a shift away from traditional notions of sex discrimination. Id. at 6.
In another recent ruling, the Massachusetts Superior Court issued an order allowing a transgender student, who identifies as female and who is anatomically male, to attend school in traditionally female attire. 7l. Plaintiffs who have suffered discrimination on multiple bases find themselves peculiarly disadvantaged in the law, which may require a plaintiff to effectively "choose" one basis for the discriminatory acts to the exclusion of the others. lence and rape, and violations of equal protection. 72 Geovanni Hernandez-Montiel, who from a young age had realized he was gay and who displayed a feminine manner and mode of dress, was a minor who fled his Mexican homeland at age fifteen. 73 In testimony that the immigration judge found "credible," "sincere," and "forthright," Geovanni described being permanently expelled from the Mexican public school system at the age of ten, forcibly institutionalized by his family, and raped twice within a span of two weeks by the Mexican police when he was fourteen. 74 He fled to the United States shortly thereafter. 75 Because Geovanni had been abused based on his homosexuality, Hernandez-Montiel could be viewed as a gay rights case; given that he was also abused for transgressing gender norms, it could be viewed as a trans rights case. 76 Regardless of the assigned label, the fact that Geovanni's persecution stemmed in large part from his gender nonconformity required the Ninth Circuit to analyze gender oppression in a way that demonstrates the interconnections among acts of discrimination based on sex, gender nonconformity, and sexual orientation. While neither the immigration judge nor the Board of Immigration Appeals (BIA) doubted that Geovanni had been persecuted, both ruled that he was not eligible for asylum because he was not a member of a "particular social group" as required by the Immigration and Nationality Act (INA). 77 Although precedent determined that sexual orientation may constitute a "particular social group" under the INA,78 the immigration judge and BIA con- 76. There is the possibility that Geovanni could be described as "transsexual" because his female gender identity and use of female hormones are suggestive of transsexuality. The Ninth Circuit noted this and determined that it had no bearing on the "particular social group" inquiry in this case. Id. at 1095 n.7. The "particular social group" inquiry looks to whether the applicant is viewed-within the society from which she or he is fleeing persecution-as a member of a social group subject to oppression. Geovanni identified as a member of a recognized social group within Mexico, that of gay men with female sexual identities, and he was persecuted on that basis. 1d. at 1088. The Ninth Circuit thus resen'ed the question whether transsexuals constitute a particular social group under the Immigration and Nationality Act. Id. at 1095-96. Given that, as discussed immediately below, the court's holding is grounded in large part on Geovanni's persecution due to gender nonconformity, it seems likely that under the Ninth Circuit's reasoning, transsexuals would constitute a particular social group for asylum purposes.
77. Under the Immigration and Nationality Act, 8 U.S.C. § 1101 (a) (42) (A) (1994), an applicant may establish refugee status if she demonstrates past persecution or a wellfounded fear of future persecution based on, inter alia, her membership in a particular social group. Hernandez-Montiel, 225 F.3d at 1091-93.
78. This interpretation was adopted nationwide in an order issued by the Attorney General in 1994. Id. at 1094 (discussing Attorney General Order No. 1895-94 Uune 19, cluded that Geovanni had been abused not because of his sexual orientation, but because of the way he dressed. 79 Based on the uncontested expert evidence of the heightened vulnerability to persecution that gay men with effeminate mannerisms or characteristics face,8o the Ninth Circuit reversed. The court concluded that gay men with female sexual identities constitute "a separate social entity within Latin American society," that its members are "heavily persecuted," and that Geovanni, a member of this group, had been subjected to such persecution. 81 The Ninth Circuit's more encompassing view of sex may be particularly helpful for women's rights advocates. The Ninth Circuit examined the issue of subordination by men of women and feminized men through sexual activity. In concluding that Geovanni was subject to persecution, the Ninth Circuit relied on expert testimony that abuse of gay men in Mexico stems less from the fact of same-sex sexual activity per se 82 and more from the devaluation of men who are viewed as having "lowered" themselves into the subjugated position of women: "[G]ay men with female sexual identities," the court determined, "are singled out for persecution because they are perceived to assume the stereotypical 'female,' i.e., passive, role in gay relationships."83 The court's acknowledgment that sexual activity can in some contexts be an expression of domination over persons deemed feminine could prove useful in some Title VII claims. For instance, such analysis may provide support for a plaintiff's claim that a co-worker's repeated comments about or depictions of sexual activity created a hostile work environment. Hernandez-Montiel's discussion of sexual subordination may also be useful in cases concerning domestic violence and rape. The BIA had ruled that "[Geovanni's] rape by the policemen and the attack by a mob of gay bashers are not necessarily persecution" because "[his] mistreatment arose from his conduct."84 The Ninth Circuit replied that if "the BIA was referring to Geovanni's effeminate dress or his sexual orientation ... as a justification [for violence]," such reasoning amounted to no more than the discredited and offensive" 'you asked for it' excuse for rape."85 In rape cases, women faced with such a defense-for example, that a rapist should be exoner- 79. Id. at 1089-90. The BIA had described Geovanni's manner of dress as that of "a male prostitute," even though there was no evidence that Geovanni had ever been a prostitute or had been involved in any criminal activity. The Ninth Circuit responded rather dryly that it did "not venture to guess the non-record basis of the BIA's assumption of how a male prostitute dresses." Id ated because the victim was dressed "provocatively" -could invoke the Ninth Circuit's rejection of such arguments as nothing more than impermissible gender-based stereotyping that revictimizes the victim. 86
The analysis in Hernandez-Montiel may be of further use in statutory and constitutional sexual orientation discrimination challenges. Like the bank in Rosa, the immigration judge and BIA had characterized Ge·ovanni's gender presentation as an unprotected form of conduct: "If he wears typical female clothing sometimes and typical male clothing other times," the immigration judge reasoned, Geovanni "cannot characterize his assumed female persona as immutable or fundamental to his identity."87 The Ninth Circuit, in contrast, relied upon the expert testimony and determined that "Geovanni manifests his sexual orientation by adopting [feminine] gendered traits. "88 Defendants in sexual orientation discrimination cases often make an argument similar to this "not-sex-but-clothes" reasoning. Invoking Bowers v. Hardwick, which upheld against a due process challenge the criminalization of sodomy,89 many defendants argue "not-homosexuality-but-conduct" by claiming that the adverse action they took against the plaintiffs was not on account of the plaintiffs' sexual orientation, but was in response to their presumed conduct: participation in the crime of sodomy.90 Similarly, in equal protection claims, the state often argues that heightened constitutional scrutiny does not apply to classifications based on sexual orientation, reasoning that gay persons are effectively indistinguishable from the class of persons engaging in sodomy.91 To counter 87. Hernandez-Montiel, 225 F.3d at 1089. In so ruling, the immigration judge and BIA effectively negated Geovanni's claim: One factor that a court looks at in making the "particular social group" determination is whether the group is united by a characteristic that the members cannot or should not be required to change. Id. at 1093.
88. Id. at 1095. 89. 478 U.S. 186, 186 (1986). In fact, the BIA in Hernandez-Montiel invoked Hardwick for the proposition that "anti-sodomy laws are not persecution." 225 F.3d at 1098. The Ninth Circuit rejected this reasoning, which it called "convoluted, inapposite, and irrelevant," on the ground that Geovanni had not claimed persecution based on sodomy laws but was instead raped by police officers who had forced him to engage in sodomy. Id The Ninth Circuit's refusal to equate status with conduct may provide a useful model in sexual orientation, transgender, and sex discrimination claims. Whether the defendant asserts that the disparate treatment was in response to a lesbian's presumed sodomitic conduct (rather than her sexual orientation), a transsexual woman's transition from anatomic male to female (rather than her sex), or a man's decision to wear an earring (rather than his gender nonconformity), the Ninth Circuit's approach in Hernandez-Montiel recognizes the integral nature of sexual identity and rejects the attempt to characterize such identities as nonessential and behavior-based.
II. DISCRIMINATION IN THE PRIVATE REALM
Transgender marriage and custody cases offer the potential to undercut entrenched notions of gender that impede unbiased evaluation in many family law cases involving gay men and lesbians, as well as single mothers. Both single mothers and gay parents face the claim that their families are deficient because the children are "fatherless," and that this purported lack is responsible for widespread social deterioration: "Separation of children from their fathers is 'the leading cause of declining child well-being in our society .... [and is] the engine driving our most urgent social problems, from crimes to adolescent preguancy to child abuse to domestic violence.' "94 The premise of the emphasis on fathers 92. Hernandez-Montiel, 225 F.3d at 1095. 93. Id. at 1096. In dicta, the Ninth Circuit goes on to distinguish Geovanni from a cross-dresser, which the court states is someone "who dresses in clothing of the opposite sex for psychological reasons." Id. The court's suggestion that cross-dressers may not constitute a particular social group for asylum purposes is inconsistent with the rest of its opinion: If undertaken "for psychological reasons," it is difficult to imagine why crossdressing would not be fundamental to one's identity. As discussed above, a different ground for protecting cross-dressers from discrimination, which also can have beneficial ramifications for women's and gay rights advocates, is that discrimination against a person for gender nonconforming dress constitutes impermissible sex role stereotyping. See supra notes 57-71 and accompanying text.
94. Lynn D. Wardle, The Potential Impact of Homosexual Parenting on Children, 1997 U. 111. L. Rev. 833, 859 (quoting David Blankenhorn, Fatherless America: Confronting Our Most Urgent Social Problem 1 (1995)). In his discussion of "fatherabsent" families, Wardle discusses as equivalent, for purposes of a child's psycho-social development, a child raised by two women or two men with a family in which one parent has died, id. at 863-64, which arguably accounts (at the expense of negating one parent in each gay couple) for the melding of lesbian-headed and single mother families into one category. It remains unclear why proponents of the "fatherlessness" theory characterize families headed by gay fathers as "fatherless." One explanation, not directly put forward by is that women and men, by virtue of their sex, have a different and defined set of gendered skills that they bring to parenting. Based on the belief that gender attributes follow ineluctably from anatomical sex, opponents of single-or gay-parenthood argue that children need to be raised by one parent of each sex to receive the full complement of parenting skills and to develop a "normal" gender identity themselves. 95 Opinions in custody cases often reflect this anxiety about gender, which tends to be expressed differently for gay parents (where the concern typically centers on the child's gender role development) than for single mothers (where the focus tends to be on the mother's deviation from cultural expectations of motherhood). If, in contrast, a court is able to recognize that anatomy is not necessarily tied to sex, then the perceived naturalness of gender roles, whether assigned to the children or the parents, may be undercut as well.
A. Obstacles Facing Les/Bi/Gay and Women's Rights Advocates
1. Lesbian and Gay Parents. -Some courts have taken drastic measures when faced with the prospect of a child who fails to conform to gender roles, particularly when the child's parents are lesbian or gay. In Ward v. Ward, for example, a state appellate court affirmed a change of custody from the child's lesbian mother, who had been the primary caretaker, to her father, who had been convicted of murdering his first wife. 96 Claiming that it was "not suggesting that the sexual orientation of the custodial parent by itself justifies a custody change,"97 the state court nonetheless proceeded to weigh the father's admitted commission of murder against his accusations concerning the mother's child-raising abilities. All of the father's accusations correlate quite neatly with antilesbian stereotypes: First (perhaps drawing on the notion that gay people are hyper-sexual), the father claimed that the eleven-year-old daughter had made lewd sexual references to her stepmother; second (echoing the notion of lesbians as unkempt, unfeminine women), he claimed that the child had bad grooming habits and table manners; and third, the father testified that the daughter had a preference for men's cologne (apparently implying that the child was influenced by her lesbian mother's presumably mannish ways).98
Significantly, the Ward court acknowledged that the evidence concerning the father's first two allegations could be interpreted in ways which did not reflect negatively on the mother's child-rearing abilities. 99 the theory's proponents, is that gay men, because gendered as feminine by society, are not viewed as "real men" and hence cannot be "real" fathers. The only piece of evidence that the court did not view as equivocal was the girl's preference for men's cologne. Without elaborating on how the child's preference could be attributable to her mother or why her aroma preference would be detrimental to her, the court transferred custody of the daughter to the father. lOO Given the absence of other evidence jnstifying the court's ruling, it seems that the appellate court was acting based on unsubstantiated presumptions that the mother's lesbianism was somehow masculinizing her daughter and that this was an outcome to be avoided at almost any cost. lOl Even some courts presented with a multitude of studies demonstrating that children of gay parents are just as developmentally healthy as those raised by non-gay parents l02 have presumed that heterosexuality is sexual statements were "equally susceptible to an interpretation that has no particular sexual reference").
100. In an apparent attempt to downplay the potential harm to the child from being placed in the custody of a parent who had been convicted of murder-particularly of a family member-the Ward court noted that the father showed remorse by stating at the custody trial that the murder was the result of "stupidity, jealousy, and anger." 1d. at 252. No appeal was taken from this decision because, sadly, the child's mother died of a heart attack shortly after custody was transferred. Gady A. Epstein, Death Ends Lesbian Mom's Custody Case, Tampa Trib., Jan. 23, 1997, at B6.
101. Some opponents of gay-parenting attempt to lend an air of legitimacy to fears of gender nonconformity in children by invoking Gender Identity Disorder of Childhood (GIDC), a diagnosis of mental illness that applies to children who pervasively reject many of the gender roles that the feminist movement has been fighting for years. American Psychiatric Association, Diagnostic and Statistical Manual of Mental Disorders 533 (4th ed. 1994) (manifestations in boys include an interest in "[sltereotypical female-type dolls, such as Barbie ... and ... little interest in cars and trucks" and in girls include having "intense negative reactions to ... wear[ing] dresses or other feminine attire" and identifying with "powerful male figures, such as Batman or Superman"). It is possible that a court such as that in Ward could point to the mere existence of GIDC as a mental illness in an attempt to buttress a determination that custody decisions may be based in part on an estimation of which parent is more likely to "encourage" a child's development in conformity with traditional gender roles.
A GIDC diagnosis is distinct from a diagnosis of Gender Identity Disorder (GID) in adults. Adults diagnosed with GID generally are transsexual and must receive the diagnosis to gain access to hormone therapy or sex reassignment surgery. Shannon Minter, Diagnosis and Treatment of Gender Identity Disorder in Children, in Sissies & Tomboys: Gender Nonconformity & Homosexual Childhood 9, 11 (Matthew Rottnek ed., 1999). In contrast, few children diagnosed with GIDC are transsexual as adults, while the vast majority of these children grow up to be gay or lesbian. Id. In fact, it appears that the former labeling of adult homosexuality as a mental illness has simply been reconfigured as a childhood disorder: In addition to the fact that most children diagnosed with GIDC grow up to be gay or lesbian, GIDC was added as a mental illness to the Diagnostic and Statistical Manual in the edition immediately following the removal of homosexuality from the manual. Id. at 12. Indeed, some researchers point to the existence of GIDC to support calls to reclassiry homosexuality as a mental illness. Id. at 13.
102. See, e.g., American Psychological Association, Lesbian and Gay Parenting: A Resource for Psychologists 8 (1995) (stating that "[n]ot a single study has found children of gay or lesbian parents to be disadvantaged in any significant respect relative to cbildren of heterosexual parents"); Charlotte]. Patterson & Richard E. Redding, Lesbian and Gay Families with Children: Implications of Social Science Research for Policy, 52]. Soc. Issues somehow a "known" quantity and hence represents a more prudent custodial choice. For example, in Ex ParteJM.F., the Supreme Court of Alabama acknowledged that the mother's expert had reviewed at least fifty studies, all subject to peer review, which consistently found that children of lesbian and gay parents are no more likely to be gender nonconforming or gay than those raised by heterosexual parents. 103 The state court also noted that the court-appointed psychologist had recommended that custody "be determined on ... individual character and parenting skills" rather than on sexual orientation 104 and that experts indicated that the child was thriving in her mother's care.10 5 The state court, however, affirmed that the lower court did not abuse its discretion in concluding that the harm to children from gay parenting is uncertain. 106 The higher court substantiated its finding by pointing to a handful of claims that children are adversely affected by same-sex parenting-claims that have been rejected by mainstream health care researchers. 107 The state court then presumed, without pointing to any evidence, that the father's marriage was "successful" and that the "developmental benefit" to children of heterosexual marriage was "undisputed."lo8 The state court also criticized the mother's explanation to her daughter that same-sex relationships are "the social and moral equivalent of a heterosexual marriage"109 and it repeatedly noted with disapproval the daughter'S statement that "girls could marry girls and boys could marry boys."llo Rejecting the overwhelming multitude of social science studies before it, the Alabama Supreme Court relied instead on its own notions of how men and women (and boys and girls) are meant to relate to one another in determining which parent is best suited to raise their child.
The argument that children require one parent of each sex for "normal" gender-role development also has served as the basis for states de-29, 41 (1996) (summarizing studies involving over three hundred children of gay and lesbian parents and concluding that these children are as developmentally healthy as those raised by heterosexual parents).
103. 730 So.2d 1190, 1193 (Ala. 1998). Although beyond the scope of this Essay, an essential claim for feminist and gay rights advocates to make is the normative assertion that gender nonconformity and homosexuality are a moral good. Under this approach, advocates would assert that these qualities are an equally desirable developmental outcome as heterosexuality and conformity with gender roles. For an excellent discussion of this issue concerning sexual orientation, see generally Chai R. Feldblum, Sexual Orientation, Morality and the Law: Devlin Revisited, 57 U. Pitt. L. Rev. 237, 241 (1996) (setting out argument that same-sex love embodies the same moral goods as does heterosexual love).
104. Ex PartefM.F., 730 So.2d at 1192. 105. Id. For example, the child's therapist recommended that custody remain with the mother, and even the court-appointed guardian ad litem, who recommended a change in custody based on a conflict among claims about the development of children of gay parents, testified that the child was thriving and had a strong bond with her mother. ld. fending their restriction of marriage to different-sex couplesYl In its case against same-sex marriage, Vermont argued that children need to experience the "innate and unique" qualities and skills "that each sex possesses,"1l2 an argument similar to that made by Hawaii. 1l3 While the Hawaii trial court flatly rejected the state's argument,114 the Vermont court's response was more ambivalent. In Baker v. Vermont, the court rejected the state's argument based not on the substance of the claim, but because the court did not believe that this was the actual state interest motivating the marriage ban: Vermont had recently passed legislation that provided siguificant legal protections to lesbian-and gay-parented families, a position that the court ruled was "diametrically at odds" with the state's purported opposition to gay parenting.l15 Concerning the substance of the claim that children require male and female role models for optimal development, the Vermont court was more equivocal, stating that the "experts disagree" and describing "the answer" as "decidedly uncertain."1l6 Even in Baker-a momentous opinion requiring Vermont to provide same-sex couples who desire to marry public benefits and protections equivalent to those that married heterosexual couples receive 1l7 -if the outcome had turned on conclusions to be drawn from claims about the gender roles provided by same-sex parents, a favorable outcome for plaintiffs would not have been assured. ll8 Reliance on social science data, then, while crucial, may not in itself be sufficient to refute claims that children are best off if raised by one male and one female parent. By bringing transgender marriage and custody claims, lesbian and gay rights advocates directly require the court to confront the notion that gender's legitimacy comes from its congruence with anatomical sex.
Single and Working
Mothers. -Transgender rights cases have the potential to loosen the fixity of gender-role stereotypes that courts continue to apply to women in custody disputes, particularly to single and working mothers. Gender bias surveys undertaken in various states suggest that, in contested cases,1l9 state courts tend to apply more exacting parenting standards to mothers than to fathers. Findings in surveys conducted in Colorado, Massachusetts, and New York, for example, suggest that voluntary relinquishment of custody by women is viewed with greater disapproval than voluntary relinquishment by men. 120 The studies also have found that women's long-term sexual relationships tend to count against them, whereas men's relationships often are viewed favorably, and that working mothers tend to be judged in a more critical light than working fathers. 121 In addition, studies suggest that a woman may be especially vulnerable to losing custody if the father has established a traditional household by remarrying. 122 These findings are often reflected in court opinions. In the 1998 decision of Black v. Black, for instance, a state appellate court invoked the mother's voluntary and temporary transfer of custody and her intimate relationship as factors to justify its denial of custody.123 The mother in Black had allowed the child to live with her exhusband for nine months during a time when she had begun to cohabitate with the man whom she ultimately married. The court portrayed her as selfish and unmotherly, concluding that she had made "a calculated decision ... in favor of her relationship ... and against having her daughter with her."124 The court further based its decision to grant the father recognition for gay men and lesbians suggests that while "separate" may be "equivalent," it is not necessarily "equal."
119. Approximately ninety percent of custody disputes are resolved without resort to the courts and their resolution unsurprisingly mirrors the paradigm of woman-ascaretaker: In nearly all privately determined custody arrangements, the mother is selected as the custodial parent. Lisa Genasci, Increasingly, Working Mothers Lose in Custody Fights, L.A. Times,Jan. 20, 1995, at 08. For the remaining contested cases, the outcome is significantly different: It is estimated that fathers are awarded joint or sole custody nearly seventy percent of the time. Id. 120. Susan Chira, Custody Case Stirs Debate on Bias Against Working Women, N.Y. Times, July 31, 1994, at A31 (discussing gender bias surveys conducted in Colorado and New York); Genasci, supra note 119, at 08 (discussing Massachusetts gender bias survey that found that women separated from their children were more likely than absent fathers to lose custody and that mothers' new intimate relationships were judged critically, whereas fathers' new relationships were often seen as a sign of stability).
121. custody on the mother's "inconstancy" and her "willingness to give her own convenience and satisfaction a higher priority."125 Similarly, in Lowery v. Lowery, a state appellate court affirmed a change of custody to the father on the ground that the father had remarried, painting the picture of a traditional family headed by the father, contrasting it against the less affluent, single-mother household. 126 Case law suggests that another double-bind faced by mothers in contested custody disputes is that the scope of permissible variation within "acceptable" limits for work outside the borne appears to be narrower for women than men. Ajob outside the home, the cases suggest, is generally appropriate, but working long or the "wrong" hours is not. Public awareness of this quandary spiked in the wake of custody battles involving high profile women with demanding careers, such as OJ. Simpson prosecutor Marcia Clark and Senate judiciary aide Sharon Prost.1 27 Women similarly have been denied custody on the ground that they worked nontraditional hours, such as weekends or nights, even if these schedules permitted more time overall with the children. In Gann v. Bryowsky, for example, the trial court granted custody to the mother, a night nurse who worked either three or four night shifts per week. 128 The court of appeals overturned this decision as an abuse of discretion, holding that it was clear error for the lower court to have granted custody to the mother when the father could spend all evenings (but fewer full days) with the child. 129 Custody litigation further suggests that fathers frequently are judged by the availability of child-care provided by persons other than themselves, while many mothers are judged by their own personal ability to care for the child. 130 Some courts have also conditioned a custodial award to the mother on the ground that she stay home with a young child, even though an award to the father would have resulted in day-care. 131 In each of these cases, women are running up against the idealized archetype ofwoman-as-nurturer. When other aspects of a woman's life surface, such as work or an intimate relationship, she is viewed as falling short of the mark of a "good mother," a mark for which there is no male equivalent. Because transgender custody cases may enlarge a court's understanding of "woman" to include some persons born anatomically male, such a paradigmic shift promises to loosen much of the force behind the division of women and men into the respective gender roles of "nurturer" and "provider."
B. Transgender Rights Litigation: Potential for Change
A New Jersey Superior Court embarked on the path of separating the conception of sex from anatomy nearly twenty-five years ago. In M. T. v.
J T., a husband claimed that he had no duty to support his estranged wife on the ground that his marriage was invalid: He argued that his wife, a male-to-female transsexual woman, was legally male. 132 In upholding the validity of the marriage, the court explained that sex is comprised of more than a person's genitalia at birth: "[T]he evidence before this court teaches that there are several criteria ... which may be relevant in determining the sex of an individual."133 The court noted the agreement among most experts that the crucial component of sex is gender identity, one's sense of self as male or female, which is firmly established at a young age. 134 While a person's anatomical sex is usually aligned with gender identity and thus appears to be determinative, the court explained, when the two are discordant, "the facts of one's anatomy are really secondary."135 The New Jersey court thus recognized that the components that determine sex typically include, but are far broader than, anatomical birth sex.
This fuller understanding of sex may be helpful in sex and sexual orientation nondiscrimination jurisprudence because of what it suggests about gender roles. Courts frequently view deviation from traditional gender roles, by either the parent or the child, as a basis for denial or modification of custody.136 Trans litigation offers the unique opportunity to directly address and refute the view of sex and gender as inextricable from anatomy, which challenges the perceived fixity of gender roles. Consider, for example, the case of Vecchione v. Vecchione, in which a woman attempted to void her marriage to her husband, a female-to-male 131. Id. (discussing case of Debbie Langford, in which ajudge explicitly based grant of custody to mother on promise that she would quit job and not return to work until child was in school full-time transsexual man, on the ground that he was legally female. 137 Effectively adopting an understanding of sex that is broader than one's anatomy at birth, the court concluded that the state legislature granted legal recognition to sex reassignment when it enacted a statute permitting post-operative transsexual persons to change the sex designation on their birth certificates. 138 Mter holding that the husband, Joshua Vecchione, was legally male, the court awarded him fifty percent custody of their child. 139 It could be argued that, far from resulting in a more expansive understanding of sex, courts such as those in M. T. and Vecchione are simply overlaying the law's paradigmatic approach to sex onto transsexual marriages. While the process that the courts are using is one of precedent, the result is not simply a reproduction of the traditional view of sex. By recognizing that sex may be decoupled from anatomy, and given that "gender" has come to be viewed as a surrogate for "sex," these opinions provide a means of disentangling gender from anatomy. For instance, Joshua Vecchione's life experiences, like those of other transgendered individuals, confound notions such as "father-absence." Has Joshua's daughter-raised by a man whom she calls "daddy," whom medical experts declare male, and who by all appearances is indistinguishable from any other man-been growing up without a father? What "gender" of skills is he bringing to parenting? If the man before the court was (or is) anatomically indistinguishable from a woman, this undermines the assertion that there is something integral that a parent conveys to a child by virtue of biology; it undermines the claim that children require one male and one female parent for optimal gender role development.
While both M. T. and Vecchione involve post-operative transsexual persons, I do not mean to imply that feminists and gay rights advocates should limit themselves to bringing cases on behalf of persons whose sexual anatomy now corresponds to their gender identity. To the contrary, the ultimate goal of the proposed litigation is to capture much of the currently irremediable discrimination that affects a multitude of persons whose gender is in some way perceived to be in conflict with their sex. 140 There is, however, an advantage to bringing some cases on behalf of post- operative transsexual persons in a heterosexual marriage. Advocates can attempt to use the laws created to privilege the system of hetero-patriarchyas an instrument to begin to chip away at the system itself.141 There are innumerable such laws, from the generative monopoly grant of marriage rights to heterosexuals, to the presumption that a child born during the marriage is the couple's legal child,142 to the alternative insemination presumption that the woman's husband (and not the sperm donor) is the child's legal father. 143 It is precisely this access to heterosexual entitlement that facilitates the process of slowly dismantling the law's enforcement of gender norms.144
Even if we were to assume that trans litigation ultimately broadens the juridical views of sex and gender, some may ask whether cases such as M. T. and Vecchione run the risk of reinscribing marriage as a solely heterosexual union. 145 This is a serious concern: The court in M. T., for example, explicitly addressed the issue of whether the parties had to be of different sexes for the marriage to be valid and concluded that a "legislative intent ... which would sanction a marriage between persons of the same sex, cannot be fathomed."146 This is not a necessary outcome, however. In Vecchione, the court determined that the validity of same-sex marriage was not before it and that to address the issue would be to unnecessarily raise the question of the marriage statute's constitutionality.147 Importantly, even unsuccessful transgender marriage and custody cases 141 . By "hetero-patriarchy," I mean the social and legal privileging of men and masculine norms through the systems of sex and sex orientation inequality, which work in tandem to maintain rigid sex and gender role differentiation. I have adopted this understanding from Valdes, supra note 6, at 8 nn.12-14.
142. Michael H. v. Gerald D., 491 U.S. 110, 111 (1989) (upholding statutory presumption that child born during the marriage is the couple's legal child).
143. See, e.g., Cal. Fam. Code § 7613 (West 1994) (providing that husband is legal father of child conceived through donor artificial insemination when insemination is perfonned with husband's consent and under physician's supervision).
144. See, e.g., infra notes 148-157 and accompanying text (describing how some gay and lesbian transsexuals have availed themselves of rulings refusing to recognize the postoperative sex of transsexual persons by legally marrying their partners).
145. Another objection to taking on trans litigation is that, because of courts' relative unfamiliarity with, and the greater social marginalization of, transgendered persons, courts are likely to be even less receptive to transgender rights claims than to sex and sexual orientation discrimination challenges. The potential hostility of the courts is a substantial barrier faced by trans advocates and all others who are disempowered. As many of the cases discussed above demonstrate, however, the hurdle need not be insurmountable. Contrary to what one might expect based on projected political views, for example, two of the three judges who decided Hernandez-Montiel were Reagan appointees; the Vecchione case was decided in Orange County, California, which is known as a conservative stronghold; and M. T. was decided nearly twenty-five years ago. Moreover, even though advocates inevitably will encounter judicial hostility, the benefits of undertaking transgender rights litigation, described in this Essay, are potentially far-reaching. 
